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JUDGMENT
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Balakrishnan Nair, J.

The writ petitioner is the appellant. She was appointed by the

5% respondent in his school as a Hindi teacher in a leave vacancy from

5.10.1998 to 5.12.1998. The approval was sought for the said

appointment. The same was rejected, on the ground that there was a

claimant under Rule 51B of Chapter XIVA of the Kerala Education

Rules, the 7% respondent herein, who should be preferred for

appointment. The said Rule provides for appointment oo
- compassionate ground of dependents of deceased teachers of aided

schools. The order of the Assistant Educational Officer was

challenged in appeal by the Manager, which was allowed by Ext.P1.
The 7% respondentbchalle_ngﬁed Ext.P1 before the Director of Public
Instructions. The said appeal was allowed. Pursua.nt to the direction
of this Court, the matter was again reconsidered by the Additional
Director of Public Iknstmctions and by Ext.P4 order, the said officer
directed to appoint the 7 respondent, Smt.C.Beena, in the next

arising vacancy. Ext.P4 was challenged by the appellant before the

Government. The 7% respondent also filed a petition before the
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Government. The Government disposed of them by K Bﬂf“
common order and directed the District Educational Ofﬁ(ge;, '
Vadakara, to take steps to ensuré that the 7* respondent is
appointed in the leave vacancy, in which the writ petitioner was
appointed. Ext.P5 order was challenged in W.P.(C).
No0.16798/2004. In the meantime, a retirement vacancy arose in
'31.3.2004 and a third person was appointed in that vacancy with
effect from 14.6.2004. The W.P.(C) No.16798/2004 was disposed -
of holding that the third party appointed in the vacancy of Hindi
teacher on 14.6.2004 has no right to get the post. This Court
directed the Government to reconsider the matter and pass ﬁ‘esh
orders. Though the said judgment was challénged in writ appeal,
the appeal was disposed of directing the Government to pass
fresh orders in the matter. The Government, after hearing both
sides, passed Ext.P7 order. Though the Government did not
interfere with the appbintment of the appellant/writ petitioner in
the leave vacancy from 5.10.19.98 to 5.12.1998, it was held that
the régular vacancy which arose in the béginnjng of the
academic year 2004-2005 should go to the 7 respondent,

Smt.C.Beena. Aggrieved by the said direction, the writ petition
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was filed. Several contentions were taken to impu
decision of the Government. But, the learned Single Judge
repelled those contentions and upheld the direction of the
Government to appoint the 7t respondent in the permanent
vacancy with effect from 14.6.2004. The writ petitioner,

aggrieved by the said direction, has filed the present appeal.

2. The learned counsel, Sri.T.K.M.Unnithan, submitted
that Ext.P8 is the petition filed by the 7 respondent . for
appointment under Rule 51B. The said application is not in
the prescribed form. Therefore, it should not have been

entertained. The said point is covered against the appellant by

“the-decision of this Court in Manager, S.N.G.S.High School v.

Reji Sagar D.R and others [2008(1)KHC 922]. It is for the

Méhager to alert when a vacancy arises and get the
application in the proper form from the Rule 51B claimant.
Her right to get appointment cannot be rejected on the

technical ground like non-submission of the application in the
prescribed form.etc. The learned .counsel next submitted

that neither the Government nor the learned Single
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from 5.10.1998 to 5.12.1998. So, she is obviously a Rule 51A
claimant. The said Rule provides for re-appointment of
retrenched teachers in future vacancies. So, her claim should
get precedence over the right of a Rule 51B claimant. The
direction to the -éontrary contained in the impugned order,
Ext.P7, as well as in the judgment under appeal is liable to be set

aside, it is submitted.

3. We notice that when there was a Ruie 513_ claimant,
the petitioner could not have been appointed from the open
market in the leave Vacancy,_ which arose on 5.10.1998. In that
vacancy a Rule 51B claimant sheuld::ha—ve —béen accommodated.
Since the appellant was ﬂ accommodated in the leave vacancy
lgnormg the Rule 51B claim of the 7 respondent, the
Government as well as thjs‘Court held that in the next arising
vacancy t"he 7th respondent must be accommodated. In fact, the
direction is a concession granted in favour of the appellant. By
virtue of the approval of her appointment from 5.10.1998 to

5.12.1998, she can claim the next vacancy that may arise in the_
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school, after accommodating the 51B claimant.

rules, the Govemment as well as the learned Single Judge could
have set aside her appointment in the leave vacancy from |
5.10.1998 to 5.12.1998, as it was made in violation of Rule 51B.
So, the petmoner cannot claim any further relief based on thev
concession granted N o other point is urged. In the result, the

appeal fails and it is dismissed.

It is clarified that in view of the approval of her

appointment from 5.10.1998 to 5.12.1998, she will be eligible to

claim any future wvacancy, in the post of Hindi teacher, that ma
\ ICy p y

be available after accommodating the Rule 51B claimant.
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