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IN THE HIGH COURT OF I(ERALA AT ERNAKULAR

PRESENT :
THE HONOURABLE MR. JUSTICE ANTONY DOMINIL
TUESDAY, THE 9TH DECEMBER 2008 / 18TH AGRAHAY A 1930

WP(C).No. 35068 of 2007(Y)

PETITIONER(S):

0,BEENA, W/O,PRAKASHAN,
THAYYULLATHIL HOUSE, ULLIYERT (PO),
VIA. QUILANDY, KOZHIKODE DISTRITY.

BY ADV. SRLT.K.MARTHANDAN UNNITH/ b
SRI.V.JAYAKUMAR

RESPCNDENT(S):

1. TH“E STATE OF KERALA, REPRESENTED
BY THE CHIEF SECRETARY, GOVERNMEWT OF KERALA,

THIRUVANANTHAPURAM,

2. THE ASSISTANT EDUCATIONAL OFFICER,
(PERAMPRA) NOW FUNCTIONING AT THAMARASSERY,
QUILANDY, KOZHIKODE DISTRICT, MN-§73 523.

3. THE DISTRICT. EDUCATIONAL OFFICER,
VADAKARA, KOZHIKODE DISTRICT,
PIN-673 106.

4, THE DIRECTOR OF PUBLIC INSTRUTICH,
THIRUVANANTHAPURAM-695 DO1.

5. THE MANAGER, NADUVANNUR SOUTH AMUP
SCHOOL, NADUVANNUR SOUTH, NADUVAMNUR (P
QUILANDY TALUK, KOZHIKODE DISTRICT,

PIMN-673 614.

6. THE HEADMASTER, NADUVANNUR SOUTH AMUP
5CHOOL, NADUVANNUR SOUTH, NADUVAMNUR (PO),
QUILANDY TALUK, KOZHIKODE DISTRICT,

PIN-673 614.
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7. MRS,C.BEENA, D/O.LATE. GOPALAN NAIR,
CHENNOOTTIL HOUSE, XDYAKKAD, ORAVIL (PO),

VIA.NADUVANNUR, KOZHIKODE DISTRICT,
PIN-673 614,

ADV, SRLMILLU DANDAPANI FOR R.7
SRLR.K.MURALEEDHARAN FOR R5
GOVT.PLEADER SMY.7.B.REMANI

THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY HEARD OM 09/12/2008,
ALONG WITH WPC NO. 35088 OF 2007, THE COURT ON THE SAME DAY DELIVERED

THE FOLLOWING:
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Dated this the 97 day of December, 2008

JUDGMENT

In these writ petitions, what is under challenge is GO(RY)
N0.4395/07/G.Edn dated 24/9/07 produced as Bxt.P7 in WP(C)
No.35068/07 and Bxt.P3 in WP(C) No.35088/07. |

2. For the sake of corvverience, 1 shall fefer to the facts and
documents as are mentioned in WP(C) N0.35068/07.

3. hThe petitioner herein was appointed in a leave vacancy during
the period 5/10/98 to 5/12/98 in the 5" respondent school. Approval
sought for was rejecfed on the ground that the appointment was macie
overlooking the claims of a 51B claimant, the 7" respondent herein.
Manager filed appeal to the DEO and that was allowed by EXt.P1 order.

4. The petitioner submits that apparehﬂy the 51B claimant, the
7* respondent herein, had ﬁled an appeal against Ext.P1 to the DP1 and
without notice or hearing, the same was allowed. For some reason which
was not disclosed to her, she was not paid salary for the period when she
worked and that claim was urged by the petitioner, by filing OP 6336/2000
resulting in Ext.P2 judgment. In that judgment, this Court directed the

petitioner to submit papers to the AEQ and the AEO was directed to act
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upon the same.. Against Ext.P2 iudgment, the 7" respondent filed”
No.3386/2000 resulting in Ext.P3, by which the Division Bench directed the
Additional Director of Public Instructions to reconsider the claim of the
netiioner.”

5.  Accordingly, the matter was reconsidered and Bd.P4 order
was rendered by the Additional Director of Public Instructions, the
operative portion of which reads as under:

It is understood that Smt.O.Beena was appointed from

5.10.1998 to 5.12.1998 at that school and she had worled

at that school during this pericd and her appointment was

also approved. - But Smt.C.Beena being. the 518 daimant,

she is to be considered against the next arising vacancy as

per existing rules. So the Assistant Education Officer,

Perambra Is directed to take steps to see that Smt.C.Beena

is appointed in the next arlsing vacancy under the

management concerned. .

6.  Against Ext.P4 order, the 7" respondent filed a revision before
the Government In which Ext.P5 order was passed by the Government
allowing the revision and directing the DEO, Vadakara t0 take necessary
steps for appointing the 7 respondent in the leave vacancy to which the
petitioner herein was appointed. Ext.P5 order was challenged before this
Court in WP(C) No.16798/04. In the meanwhile, there arose a regular

vacancy w.e.f. 31/3/2004 and the petitioner in WP(C) No.35088/07 was
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appointed against that vacancy w.e.f. 14/6/04. WP(C) No. 16798704 was
disposed of by Ext.R7(3) judgment dated 30/9/05, in para 7, in so far as

the petitioner in WP(C) No.35088/07 is concerned, it has been held as

follows:

I have considered t:c rival submissions made before
me, the rival pleadings and the decisions cited. Even though
Smt.Smitha was issued notice from this Court, she has not
entered appearance or filed pleadings. Under these
circumstances, the appointment given to Smt.Smitha Dy the
manager after the issues arose between Smt.C.Beena and
Smt.O.Beena can be ignored and there will be a direction
the approving authority to reject any proposal for approving
that appointment.

7. Proceeding further, the learned Judge disposed of the writ

petition directing reconsideration of the revision filed by the 7 respondent

and the Government was directed to hear the petitioner and the 7"
respondent and take a fresh dexision on the revision. Against Ext.R7(3)
judgment, the petitioner in WP(C) No.35088/07 filed WA N0.2660/05. That
writ appeal was disposed of by Ext.P6 judgment directing the Government
tb pass fresh orders as directed in Ext.R7(3) judgment.

8.‘ It was accordingly that the Government heard the parties and

Ext.P7 order dated 24/9/07 was passed. In Ext.P7, tﬁe Government held

as follows:
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smt.C.Beena will be the legitimate claimant for the
permanent post of lanquage teacher (Hindi) arose in the
school on 31/3/2004. Cktherwise smt.0.Beena will be the
legiimate claimant for the post, in view of the Rule 51 A
claim acquired by her by virtue of her appointment in the
leave vacancy from 5/10/98 to 5/12/98. In any CasEg,
Smt.Smitha M.K. cannct be appointed in the permanent
vacancy arose on 31/3/2004, as there is Rule 51 B or Rule
51 A daimant in the school.

|
On detailed examination of the matter it is seen that 5
|
|
|

In the circumstances, the District Educational Officer,
Vadakara/the Assistant Educational Officer, Perambra are
directed to take urgent steps to appoint smt.C.Beena, the
legitimate 51 B dlaimant for the permanent post of lanquage
teacher (Hindi), if otherwise eligible as per rules.

It is challenging EXtP7, the writ petition is filed.

9. Learned counsel for the petidoner contends that the death in
question occurred on 17/9/77 and that even according to the Governmeii,
application was made on 15/7/98 and the vacancy against which claim is
raised arose on 31/3/2004. it is stated that the claim made is belated,
and could not have bgen recognised under Rule 51B of Chapter XIV A KER.
Counsel made- reference to Ext.R7(1), circular No.37833/13/2001/G.Edn
dated 4/5/2002, issuegl by the Government of Kerala and also the the
judgments of the Division Bench in Corporate Manager, Diocese of
Thrissur v. Jayanarayanan (2003(1) KLT S.N Case NO.45) and

sarada v. Pradeep Kumar (2004(3) KLT 1019). It is also his

v/
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contention that once the clairﬁ of the petitioner under Rule 51A has been
recognised as done in Ext.P7, the clzim of the 7% respondent under Rule
51B, cannot be recognised as according to 1eaméd counsel both cannot
stand together.

10. Learned Government Pleaer on the other hand would poinf

out that Ext.P7 is valid and proper. It is pointed out that the right of 2 ke

claimant is governed by Rule 518 of Chapter XIV A KER and that if the

" claim is decided on the terms of the rule, the same cannot be rejected on

the ground of delay. It is stated that there 15 no substance i the plea
raised by the petitioner that the claim is belated.

11. As far as the contention of the learned counsel for the
petiioner that the claim of the 7% respondent is belated, it is true that
death occurred on 17/9/77 and application was filed on 15/7/98. Itis also
true that the said app’iication has been recognised in relation o a vacancy
which arose on 31/3/2004. As contended by the leamed Government
Pleader, Rule 518 of Chapter XIV A KER does not make any provision that
the claim should be made within any time frame. However, the learned

counsel for the petitioner made reference to Ext.R7(1) Government

circular which refers to the earlier order vide GO(P) No.12/99/P&ARD
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dated 24/5/99 providing a two year time frame for making claims under
Rule 51B, Chapter XIVA KER. In so far as Ext.R7(1) is concemned, as is
evident from Ext.R7(1), the Government themselves have ordered that in
respect of claims made after 24/5/99, an application for employment
assistance éhould be filed as provided in the Government order. It also
clarifies that all pending applicadion as on the date of issue of the
Govemment order dated 24/5/99 shall be dealt with as per the earlier
orders governing the matter This necessarily means that in respect of
applications made prior to 24/5/99, there is no time frame for making
claim for appointment.

12. Inso far as this case is concerned, as is evident from Bxt.P7,
the applicaton in qd:éstion was made on 1—5{7/98. If that be so, that
application _having been made prior to the Government order dated
24/5/99 has to be deélt with in accordance with the procedure that was
prevailing prior to thé Government order. Logically, therefore, the tme
frame incorporated in _:he Government order dated 24/5/99 is inapplicable
to the claim raised by the 7* respondent in her application dated 15/7/98.

13. True the judgments referred to above negatived claims under

Rule 51B on the ground of delay. A closer reading of those judgments,
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makes it clear that the cases dealt with by the Division Bench pertain o
applications made after the issue of the Government order referred to
above. In the dedsion reported in Corporate Manager, Diocese of
Thrissur v, Jayanarayanan (2003(1) KLY S,N.Case No.45) referred
to above, the first sentence itself says that the application was not
submiteed within two years from the date of death of the deceased. This
evidently has to be understood in the context of the Government order
dated 24/5/99. Similar is the case with the judgment reported in Sarada
v. Pradeep Kumar (2004(3) KLT 1019). There also, as is evident from
para 12 and 13, the Division Benich has heavily relied on the Government
order dated 24/5/99, fixing two years time limit. If that be so, these two
judgments, being rendered in the context of the situation subsequent to
the Government order referred to above are not of any relevance in so far
as this case is concerned.

14. Admittedly, the claim of the 7" respondent pertains to a
period much prior to the service rendered by the petitioner. Therefore, the

claim of the 7" respondent having crystalised into a right under Rule 518,

prior to the right of the petitioner under Rule 51A, has to take precedence

over the right of the petitoner. If that be so, the reasoning in Ext.P7 15
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liable to be upheld.

15.  Now, conﬁing to the claim of the petitionér in WP(C)
No.35088/07 is concerned, in miy view, her fate is completely sealed by
Ext.R7(3) judgment in WP(C) No.16798/04, para 7 of which has been
axtracted earlier. That judgment has become ﬁhal. If that be so, the fact
that she was appoint_ed w.e.f. 14/6/04 in the vacancy which arose ofn
31/3/2004 is of no consequence when the rival claims of the petitioner and
the 7" respondent In WP(C) No0.35068/07 is concerned. — WP(T)

No.35088/07 is only-to-be dismissed on that ground.

For the above reasons, both the writ petitions are only to be

dismissed and I do so.. .
ANTONY DOMINIC, JUDGE
Rp
o] G \'Q")f} /’7
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APPTADIX
PETITXONER'S EXHIBXTS
EXT.P1: TRUE COPY OF ORDER DT 3.6.99 ISSUED BY THE mzo,‘
VADAKARA.

EXT.P2: TRUE COPY OF JUDGMENT DT 9.11.2000 PASSED BY THIS
HON'BLE COURT IN OPNO.6336/2000.

EXT.P3: TRUE COPY OF JUDGMENT DT 5.4.2001 PASSED BY THE
DIVISION BENCH OF THIS HON'BLE COURT IN WA NO.3386/2000.

EXT.PA4: TRUE COPY OF ORI£5 DV.15.6.2001 ISSUED BY THE
ADDITIONAL DIRECTOR OF PUBLIC INSTRUCTION.

EXT.P5: TRUE COPY OF GOVERNMENT ORDER DT 27.1.2004 PASSED BY
THE GOVERNMENT OF KERALA.

EXT.P6: TRUE COPY OF 3JUDGMENT DT 12.2.2007 PASSED BY THE
DI\’ISIONBENCH OF THIS HON'BLE COURT IN WA NO.2660 /2005,

EXT.PY: TRUE COPY OF ORUER DT 24,9.2007 PASSED BY THE
GOVERMMENT OF XERALA.

EXTS, OF R7

EXT.R7(1): TRUE COPY OF THE CIRCULAR DT 4.5.2002 ISSUED BY THE
GOVERNMENT,

:

EXT.R7(2): TRUE COPY OF JUDGMENT DT 22.1.2002 IN 0PNO.&573/01.

- EXT.R7(3): TRUE COPY OF THE JUDGMENT DT 30.9.2005 IN WP(c)

NO.16798/2004,

//TRUE COPY//
L

P.A. TO JUDGE
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PRESENT L WE
.. - + N |
[HE HONOURABLE MR. JUSTICE K BALAKRISHNAN NAM "o, 0 "

&
THE HONOURAHBLE MR, JUSTICE M.LJOSEPH FRANCIS

MONDAY, THE 16TH MARCH 2009 { 25TH PHALGUNA 1530

WALNO. 515 of 2008()
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AGAINST THE JUDG ERENTIORDER (N WPWted 09i12i2005 |
APPELLANT: o

o SEENA, WIFE OF PRAKASHAN,

THAY YULLATHIL HTU 5SS, LLLIYERI (PO)

VIA, QUILANDY, KU;Z.HIKODE oIS TRICT.

gy ADV. SRLT.K.MARTHANDAN UNNITHARN

RESPONDENTSE!
THE STATE OF KERALA, REPIRSENTED BY THE CHIEF SECRE
GOVTY. OF KERALA, THIRU-\!ANANTHAPURAM.

THE ASSISTANA EDJCATIONAL OFFICER (PERAMPRAL
NOW ol NCTIONING AT T HAMARASSERY,
QUILANDY, KOZHIKODE i TRICT PIN- 673 wid.

THE DISTRICT EQUCATIONAL OFFICEK,
VADAKARA, KOZHIKODE OI6T RICT.

THE DIRECTOR OF PUBLIC INST RUCTION,
THIRUVANANTHAPURAM - 6Y5 1.

THE wMarAGER, NADUVANNUR SOUTH AMUE STCHOOL,
NADUVANNUR SOUTH, NADUVANNUR (PO}
QUILANDY TALUK, KOZHIKODE MSTRICT.

THE HEADMASTE, NADUVANNU SOUTH AMUF SCHOOL,

NADUVANNUR SOUTH, NADUVANNUR (PO}
QUILANDY TALUK. KOZHIKODE DISTRICT, PIN - 673 614.

7. MRS.C.BEENA, DIO.LATE GOPALAN NAIR,
CHENNOTTIL HOUSE, KOYAKKAL, ORAVIL (FO)
ViA., NADUVANNUR, KOZHIKODE DISTRICT. PIN - 673 614
—

SRl.R.K.MURALEEUHARAN EOR Ro.
SRI.MULLU DANDAPANI FOR R7.

. GOVT.PLEADER. SKRI.NOBLE MATHEW FOR R1TO R4.

THIS WRIT APPEAL HAVING COME WP FOR ADMISSION ON 16/0.3/2009, P

COURT ON THE SAME DAY QELIVERELD FHE FOLLOWING:
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Dated this the 16" day of March, 2009

]UDGMENT

T A At AN P ik andianad

Balakrishnan Nair, J.

The writ petitioner is the appellant. She was appointed by the
5% respondent in his school as & Hindi teacher in a leave vacancy from
510.1998 to 5.12.1998. The approval was sought for the said
appointment. The sams was rojected, on the ground that there was &
claimant under Rule 51B of Chapter XIVA of the Kerala Education
Rules, the 7" respondeunt herein, who should be preferred for
appointment. The said HRule provides  for appointment o0
compassionate ground of dependents of deceased teachers of aidan
schools. The order of the Assistant Fducationai Officer was
challenged in appeal by the Manager, which was allowed by Ext il
The 7" respondent challonged Ext.Pl before the Director of Pubhic
instructions. The said appeal was allowed. Pursuant to the dirwction
of this Court, the matter was again reconsidered by the Additonal
Director of Public Instructions and by Ext.P4 order. the said officer
directed to appoint the 7% respondent, Smt.C.Beena, in the next
arising vacancy. Ext.P4 was challenged by the appellant before the

Government. The 7% respondent also filed a petition botore the

R T PR
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Government. The Goveryment disposed of them by Eﬁ;@d}@
common order and directed the District Educational Ofﬁcer
Vadakara, to take steps to ensure that the 7“ respondent is
appointed in the leave vacancy, in which the writ petitioner was
appointed. Ext.P5 order was chal.lenged i W.P(C).
No0.16798/2004. In the meantime, a retirement vacancy arose in
p31.3.2004 and a third pers«n was appointed in that vacancy with
effect from 14.6.2004. The W.P.(C) No.16798/2004 was disposed
of holding that the third parly appointed in the vacancy of Hindi
teacher on 14.6.2004 has no right to get the post. This Court
directed the Government to reconsider the matter and pass fresh
orders. Though the said Judgment was challenged in writ appeal
the appeal was disposed of directing the Government to pass
fresh orders in the matter. The Government, after hearing bo:h
sides, passed Ext.P7 order. T hough the Government did not
interfere with the appoirtment of the appellant/writ petitioner in
tho leave vacancy from 5.10.1998 to 5.12. 1998, it was held that
the regular vacancy which arose in the beginning of the
academic year 2004-2005 should go to the 7' respondent, gw

Smt.C.Beena. Aggrieved by the sald direction, the writ petition
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was filed. Several contentions were taken to umaugfi"k

decision of the Government. But, the learned Single Judge
repelled those contenions and upheld the direction of the
Government to appoint the 7* respondent in the permanent
vacancy with effect from 14.6.2004. The writ petitioner,

aggrieved by the said direction, has filed the present appeal.

2. The learned counsel, Sr‘i_.T‘K.MAUxmithan, submitted
that Ext.P8 is the petigon filed by the 7® respondent [or
appointment under Rule 518. The said application is not 11
the prescribed form. Therefore, it should not have beer

entertained. The said point is covered against the appeliant by

the decision of this Court in Manager, S.N.G.S.High Schooi v.

Reji Sagar D.R and others [2008(1)KHC 922]. It is for the

Manager to alert‘ when a vacancy arises and get the
application in the proper form from the Rule 51B claimant.
Her right to get appointment cannot be rejected on the
technical ground like non-submission of the application in the

prescribed form etc. The learned counsel next submitted

that neither the Government nor the learned Single

/
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Judge set aside the approval of her appointment for the pOFIgHT e
from 5.10.1998 to 5.12.1998. S50, she is obviously a Rule S1A
claimant.  The said Rule provides for re-appointment of
retrenched teachers in future vacancies. S0, her claim should
get precedence OVer the right of a Rule 51B claimant. The
direction to the contraty contained in the impugned order,
Ext.P7, as well as in the judgment under appeal 18 liable to be set

aside, it is submitted.

3 We notice that when there was a Rule 518 claimant.
the petitioner could not have been appointed from the open
market in the leave vacancy, which arose on 5.10.1998. In that
vacancy R‘u.le 51B clairr:.ant should have been accommodated.
Since the appellant was accommodated 1n the leave vacancy
ignoring the Rule 515 clamn of the 7t pespondent, the
quemment as ‘well as this Court held that in the next arsing
vacancy the 7w respondent must be accommodated. 1D fact, the
d,irection is a concession gram,ed in favour of the appellant. By
virtue of the approval cf her appointment from 5.10.1998 1o

5.12.1998, she can claim the next vacancy that may arise in the
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school, after accommodatiing the 51B claimant. uomg %

rules, the Government a5 well as the learned Single Judge could
have set aside her appointent in the leave vacancy from
5.10.1998 to 5.12.1998, as it was made in violation of Rule 51B.
So, the pétitionervcannot claim any further relief based on the
concession granted, Nc other point is urged. [n the result, the

appeal fails and’ itis drraused

[t is clarified that in view of the approval of her
appointment from 510.1998 to 5.12.1998, she will be ehaibie
claim any future vacancy, in the post of Hindi teacher, that may

be avallable after accomamodating the Rule 511 clatmant.

s
(K.BALAKRISHNAN NAIR, JUDGE}

1

g |
(M.L.JOSEPH FRANCIS, JUDGE)
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L i@g"rm HIGH COURT OF KERA
FPRESENT |

THE HONOURABLE MR. JUBTIE W BALAKRISHNAN NAR
!

THE HONOURABLE M. JUSTICE . T AAVIKUMAR

WEDNESDAY, THE 2OND JULY 20087 M 8T ASHADHA 1831

WA No. 1279 of 2008()
105 WG 350812007 Datod 091 2420006
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AGAINST THE JUDGEMENTIORDER

APPELLANT/PETITIONER:

SMT.BMITHA BRI, 1A

AGED 42 YEARS, MO 1A I ISANDY WQLISE,
KOKKALLUR P .G, VA, OAL JTBERY,
KOZHIKGDE DISTRICY

a0 UMATHAN,

BY ADV, S K PRAVEEN Kl LI

RESPONDENTS:

“STATE OF KERALA, REPTE SENTED BY THE
; SECRETARY, GENERAL it JCATION DEPARTIAENT,
SECRETARIAT, THIRLVANIHTHAPURAM.

2, THE DISTRICT EDUCATION AL QFFICER,
VADAKARA, KOZHIKODE.

3. THE ASSISTANT EDUGRTICMAL OFFILER,
PERAMEBRA, KOZHIKQDE.

VADHIUR SOUTH,
DY TALUK,

4. THE MANAGER, NADU
AMUPS, NADUVARNUR PO, QUILAN

KOZHIKODE.

§. SMT.C.BEENA, CHENGOTT 1. HOUBE,
KOVAKKAD, ORAVI. P.0., NADUVANNUR, KOZMIMODE

ADV. SMT.SUMATHY DANDAPANS, BEMIOR ADVOGATE FOR RS

SRLMILLU DANDAPAN FOA RE
GOVERNMENT PLEADER, BRLBENNY GERVASIS FOR R TO 3

THIS WRIT APPEAL HAVING BEEN FINALLY HMEARD ON 2TOTRO0N,
COURT ON THE SAME DAY DELVERED THE FOLLOWING:

THE



