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Expert Witness Testimony in Ophthalmology
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� PURPOSE: To examine the relative qualifications of
expert witnesses testifying on behalf of plaintiffs vs defen-
dants in ophthalmology malpractice litigation.
� DESIGN: Correlational and descriptive study; analysis
of expert witness and physician demographic data avail-
able on several databases.
� METHODS: The Westlaw legal database was searched
for ophthalmologist expert witness testimony from
January 2006 to June 2014. Physician demographic
data were used as the main outcome measures, including
length of experience, scholarly impact (as measured by
the h-index), practice setting, and fellowship training sta-
tus and were obtained from state medical licensing board
sites and online medical facility and practice sites. H-
indices were obtained from the Scopus database.
� RESULTS: Defendant and plaintiff expert witnesses had
comparable mean years of experience (32.9 and 35.7,
respectively) (P[ .12) and scholarly impact (h-index[
8.6 and 8.3, respectively) (P [ .42). Cases tended to
resolve on the side of the expert witness with the higher
h-index (P [ .04). Significantly higher proportions of
defendant witnesses were in academic practice (P <
.05) and underwent fellowship training (P < .001).
� CONCLUSION: Ophthalmologist expert witnesses testi-
fying for both plaintiffs and defendants had over 30 years
of experience and high scholarly impact. Practitioners
testifying on behalf of plaintiffs were statistically less
likely to work in an academic setting and have subspe-
cialty training. Scholarly impact of expert witnesses
appeared to affect trial outcomes. Surgical societies
should stringently police for appropriate expert witness
testimony given by both plaintiff and defense experts in
malpractice litigation. (Am J Ophthalmol 2015;159:
584–589. � 2015 by Elsevier Inc. All rights reserved.)
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M
EDICAL MALPRACTICE LITIGATION CONTRIB-

utes to rising health care costs in the United
States (US).1 The US Department of Health

and Human Services (HHS) reports that Americans spend
far more per person on the costs of litigation than any other
country in the world.2 The growing threat of malpractice
litigation continues to add to malpractice premiums and
the practice of defensive medicine—tests or procedures or-
dered by physicians to protect against the risk of being
sued.3

The jury is the trier of fact in the courtroom, deciding
the facts of a case, the issue of malpractice, and the mon-
etary amount awarded.4 The expert witness is typically
the neutral character whose testimony is provided to
help the jury make those decisions. Many jurisdictions
require that if the subject in question is so distinctly
related to a science or profession that the information
relating to the issues at hand are beyond the knowledge
of the average layperson, then expert testimony will be
required to establish the standard of care and issues
relating to causation.5

In the US, virtually all medical liability litigation in-
volves the testimony of medical experts, chosen by the
plaintiff and defendant to explain their interpretation of
facts and the application of those facts to the standard of
care.6 The roles of the expert witness include interpreting
the medical terminology and testimony for the jury,
providing an opinion on the standard of care, and offering
an explanation of the injury sustained in terms of such fac-
tors as severity, permanency, and ramifications. The most
important role of the expert witness is to provide an honest
opinion as to whether the breach of duty was the direct or
proximate cause of the plaintiff’s injury.4

The Federal Rules of Evidence on Expert Testimony
state that ‘‘if scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the ev-
idence or to determine a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training, or edu-
cation, may testify thereto in the form of an opinion or
otherwise.’’7 The general qualifications of an expert witness
are defined similarly in every state—the physician should
possess a requisite amount of skill, knowledge, experience,
and expertise.4 However, because these qualities are diffi-
cult characteristics to measure directly and objectively,
this definition has led to some skepticism about expert tes-
timony.
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The topic of expert witness testimony has been a conten-
tious subject for many years. In an 1893 address, Professor
Charles Himes noted that expert witnesses ‘‘are selected
on account of their ability to express a favorable opinion,
which, there is great reason to believe, is in many instances
the result alone of employment and the bias growing out of
it.’’8 Other proponents of this opinion who wish to expose
such bias believe that professional experts need to be vigor-
ously cross-examined about such things as the amount of
fees they are receiving for their service, how often they pro-
vide testimony in similar cases, and how much income per
year is derived from providing testimony.9

According to the American Academy of Ophthal-
mology (AAO) Expert Witness Testimony Guidelines,
the expert’s testimony is often the pivotal factor in the
medical tort process.6 The purpose of this study is to
compare the relative qualifications of plaintiff and defen-
dant expert witnesses involved in malpractice litigation
in ophthalmology. Information regarding years of physician
experience, scholarly impact, fellowship training status,
and involvement in medical education were used to assess
potential quality differences in the expert witnesses. To our
knowledge, this is the first published study analyzing expert
witness testimony in ophthalmology malpractice litigation.
SUBJECTS AND METHODS

THIS STUDY DESIGN WAS A CORRELATIONAL AND DESCRIP-

tive study. The study adheres to the tenets of the Declara-
tion of Helsinki and qualifies as exempt status per the
‘‘nonhuman subject research’’ protocol established by the
Rutgers New Jersey Medical School Institutional Review
Board, New Jersey Medical School, Newark, New Jersey,
USA.

The Westlaw legal database (Thomson Reuters, New
York, New York, USA) is a search engine often used by
lawyers to obtain access to primary publications,
including both federal and state cases. It has also been
used to conduct analyses of medical malpractice lawsuits
pertaining, but not limited, to otolaryngology,1 urology,10

psychiatry,11 oculoplastic surgery,12 and plastic surgery.13

In this study, the database was searched for malpractice
lawsuits from January 2006 to June 2014 in which oph-
thalmologists served as expert witnesses. Owing to the
ever-changing state of malpractice litigation secondary
to ophthalmologic technical advances and relatively
frequent amendments to malpractice law, only recent
cases tried within the last 8 years were used. The terms
medical malpractice AND ophthalmology OR ophthalmologist
were used in a Boolean search to derive a preliminary case
list. All search results that referenced malpractice litiga-
tions but that were not themselves malpractice lawsuits
were excluded. Duplicate lawsuits were also excluded.
VOL. 159, NO. 3 EXPERT WITNESS ANALYSIS
The names of ophthalmologists providing expert testi-
mony were recorded from the remainder of cases.
A Google search was conducted for each expert witness,

using his or her name and specialty as Boolean search terms
(ie, Dr Jane Doe Ophthalmology). Information regarding
graduation date from medical school, fellowship training
status, and position as a faculty member at an academic uni-
versity was obtained from private practice websites, staff
listings on medical facility and hospital websites, and fac-
ulty listings on academic departmental websites. Medical
school graduation date was more readily available than res-
idency or fellowship graduation date on these websites;
thus, graduation date from medical school was used in
this study as a measure of experience.
The h-index calculator from the Scopus database (www.

scopus.com) was used to evaluate the scholarly impact
that each expert witness had within ophthalmology. The
h-index uses both works published by a particular author
and publications that cite said author’s work to determine
his or her productivity and academic contribution. Scopus
takes into account all article citations made after 1995
when calculating an author’s h-index. For the experts
who had no publications after 1995, they were assigned
an h-index of 0 to be consistent with the method used to
calculate all other expert h-indices. When search results
yielded multiple authors with the same name (owing to
common last names, ie, Smith or Brown), practice location,
association with a particular department, and publications
in ophthalmology journals were used to certify selection of
the proper physician for analysis. All data were collected in
June 2014.

� STATISTICAL ANALYSIS: A Student t test was used for
comparison of normally (symmetric) distributed contin-
uous variables. Mann-Whitney U tests were used for com-
parison of asymmetric (nonparametric) continuous data.
The threshold for statistical significance was set at P <
.05. Pearson x2 analysis was used for comparison of categor-
ical data. Microsoft Excel (Redmond, Washington, USA)
was used for statistical calculation.
RESULTS

INITIAL RESULTS FROM THE WESTLAW DATABASE USING

the search terminology described above produced 438
unique malpractice jury verdict reports since January
2006. Of these, 98 cases involved ophthalmologist expert
witnesses. From these trials, there were 70 ophthalmologist
defense expert witnesses and 74 plaintiff expert witnesses.
There were several ophthalmologists that served as expert
witnesses in multiple trials, so overall there were 66 unique
ophthalmologist defense expert witnesses and 66 unique
plaintiff expert witnesses. Defense expert witnesses had
fewer years of experience (mean 6 SD, 32.9 6 10.1 years;
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TABLE 1. Comparison of Plaintiff and Defendant Expert
Witness Ophthalmologists in Malpractice Litigation

Plaintiff Defendant P Value

Mean experience, y 35.7 32.9 .12

Mean h-index 8.3 8.6 .42

Academic practice, % 56.8 75.7 .01a

Fellowship trained, % 60.8 85.7 <.001a

aStatistically significant.
range, 13–51 years) than the plaintiff expert witnesses
(mean 6 SD, 35.7 6 11.2 years; range, 10–58 years).
This difference was not significant (P ¼ .12) (Table 1).
Amount of experience did not affect trial outcome; cases
in which a defendant ophthalmologist expert had more
experience than his or her plaintiff counterpart were
resolved in the defendant’s favor 66.7% of the time,
whereas cases in which a plaintiff ophthalmologist expert
witness had more experience was resolved with a plaintiff
verdict 64.3% of the time (Pearson x2 test, P ¼ .90).

Scholarly impact was determined using the h-index. The
h-index was obtained for 98 of the ophthalmologists (49
defense and 49 plaintiff expert witnesses) included in this
study. The remaining ophthalmology expert witnesses did
not have publications after 1995. The h-index of defense
expert witnesses was only slightly higher (mean 6 SD,
8.6 6 10.3; median, 5.5) than that of plaintiff expert wit-
nesses (mean6 SD, 8.36 10.3; median, 3). This difference
was not significant (Mann-Whitney U test, P ¼ .42)
(Table 1). Cases in which the defendant expert witnesses
had a higher h-index than their plaintiff counterparts
were resolved in the defendant’s favor 72.7% of the time.
Similarly, cases in which the plaintiff ophthalmologist
expert witnesses had a higher scholarly impact than their
respective defendant witnesses were resolved in the plain-
tiff’s favor 75% of the time (Pearson x2 test, P ¼ .04).

Of the ophthalmologists serving as defendant expert wit-
nesses, 75.7% are full-time faculty in an academic ophthal-
mology department. This proportion was significantly
higher than the 56.8% of plaintiff expert witnesses serving
in such a capacity (Pearson x2 test, P < .05) (Table 1).
Evaluation of fellowship training status revealed that
85.7% of the defense expert witnesses had confirmed post-
residency fellowship training, a statistically significant
higher proportion than the 60.8% of the plaintiff expert
witnesses (Pearson x2 test, P < .001) (Table 1).

The number of ophthalmologists testifying in multiple
cases on behalf of the same side was analyzed. The number
of experts testifying on behalf of plaintiffs in 2 cases was 7;
the number testifying in 3 cases was 2. The number of ex-
perts testifying on behalf of defendants in 2 cases was 6; the
number testifying in 3 cases was 2.
DISCUSSION

ONE OF 6 PRACTICING PHYSICIANS IS ESTIMATED TO FACE A

malpractice claim every year.14 In aNew England Journal of
Medicine study analyzing malpractice risk according to
physician specialty, it was determined that the greatest
number of physicians projected to face a malpractice claim
was in surgical specialties.15 In the courtroom, expert testi-
mony plays an essential role in establishing whether or not
there was medical negligence. In the initial proceedings of
the case, the expert witness can also play a crucial role with
586 AMERICAN JOURNAL OF
an honest review. If there is compelling evidence for either
the plaintiff’s or defendant’s case, discussing an early settle-
ment or dismissal of the case, respectively, may save time,
money, and energy for all parties involved before entering
the court. The integrity of the judicial process depends to a
great degree on the truthfulness, objectivity, and avoidance
of undue bias in the expert testimony.6

Expert witness testimony guidelines in medical liability
cases have been set forth by the legal community as well
as by medical organizations, such as the American College
of Surgeons (ACS) and the AAO.6,16 Daubert v. Merrell
Dow Pharmaceuticals was a landmark case in 1993
regarding expert testimony. The US Supreme Court set
forth a nonexclusive checklist for trial courts to use in
assessing the reliability of scientific expert testimony. The
Court charged trial judges with the responsibility of
acting as gatekeepers to exclude unreliable testimony, a
function that applies to all expert testimony, not just
testimony based on science.7 The important factors, which
are considered in this standard, are whether the expert has
the expertise and sufficient experience in the case at hand.1

One factor that contributes to physician expertise is
number of years of experience. In our study, expert wit-
nesses on both sides averaged more than 30 years of expe-
rience, defined as the length of time since graduation
from medical school. Defense expert witnesses had slightly
fewer years of experience than plaintiff expert witnesses
(32.9 vs 35.7 years, P ¼ .12), which is consistent with re-
sults from an expert witness study in neurological surgery.17

This level of experience follows the explicitly mentioned
‘‘sufficient experience’’ qualification for expert testimony
set forth by the Daubert v. Merrell Dow Pharmaceuticals
case.18 A factor that may explain why such extensive expe-
rience is found in the study population is that older sur-
geons tend to operate less, affording them more time to
participate in court proceedings.19 Additionally, these wit-
nesses may appear more credible as experts to juries and the
judge, who, as stated in the Daubert standard, acts as gate-
keeper of the courtroom and may disqualify less experi-
enced witnesses.1

Another measure to assess individual expertise is schol-
arly impact, as measured by the h-index. The h-index is a
bibliometric first described by Dr J.E. Hirsch in 2005, which
MARCH 2015OPHTHALMOLOGY



TABLE 2. Expert Witnesses Testifying Multiple Times for the
Same Side in Ophthalmology Malpractice Litigation

No. of Times Testifying No. of Plaintiff Experts No. of Defendant Experts

Two cases 7 6

Three cases 2 2
gives an estimate of the importance, significance, and broad
impact of a scholar’s cumulative research contributions.20

As an example, an individual with an h-index of 5 has
published 5 papers that have been cited at least 5 times
in the literature. If the individual with an h-index of 5
has published 15 papers overall, this means that his other
10 papers have been cited less than h (5) times in peer-
reviewed journals.

Our study revealed no significant difference between h-
indices in defendant and plaintiff witnesses (h-index ¼
8.6 and 8.3, respectively; P ¼ .42). A prior study looking
at the relationship between the h-index and surgical sub-
specialties reported that an h-index between 8 and 9 usually
corresponds to an academic rank between associate profes-
sor and professor.21 In this study, scholarly impact of expert
witnesses correlated with trial outcomes. Cases in which
the defendant expert witnesses had a higher h-index were
resolved in their favor 72.7% of the time. Cases in which
the plaintiff expert witnesses had a higher h-index were
resolved in their favor 75% of the time. These trends
were statistically significant (P ¼ .04). A higher h-index
has been associated with academic advancement and
greater procurement of funding from theNational Institutes
of Health (NIH) in many fields, including otolaryngology,
radiology, urology, neurosurgery, and anesthesiology.22–27

The jury may view expert witnesses with a significant
publication history as more credible, which can affect
their decisions in litigation proceedings.

The practice setting of physicians may also contribute to
expertise and provide insight into the level of experience.
Seventy-five percent of ophthalmologists serving as defen-
dant expert witnesses are full-time faculty in an academic
ophthalmology department, compared to 56.8% of plaintiff
expert witnesses (P < .05). This result is consistent with
data from other fields, including otolaryngology, neurosur-
gery, and urology.1,10,17 Ophthalmology has become much
stronger in academic medical centers in the last 30 years.28

Surgeons practicing as full-time faculty in an academic
medical center see greater numbers of patients and
more complicated pathologies.29,30 Research funding in
academic ophthalmology from the National Eye
Institute has grown substantially, surpassing funding
from that of most other NIH institutes.28 An expert prac-
ticing in an academic setting with greater number of years
of professional experience, higher h-index, and fellowship
training is more likely to be recruited by defendant attor-
neys. Conversely, experts in community practice with
VOL. 159, NO. 3 EXPERT WITNESS ANALYSIS
experience dealing with the particular processes of the
case and greater awareness of community standards of
care and practice patterns are more likely to be recruited
by plaintiff attorneys.
Eighty-five percent of defendant expert witnesses had

been trained in a postresidency fellowship, compared to
60.8% of plaintiff expert witnesses (P < .001). A survey
analyzing the factors that influence the pursuit of subspe-
cialty training revealed that the physicians who undergo
postresidency training had a greater desire to acquire spe-
cial skills and to enter a (perceived) prestigious field.31 Sub-
specialty training has also been linked with higher research
productivity throughout many fields.22,23,32 These factors
may all contribute to an increased level of expertise of
the expert witness.
In contrast to other reports on expert witness testimony

from otolaryngology, neurological surgery, and urol-
ogy,1,10,17 a trend did not exist of experts testifying
multiple times in the time interval analyzed (Table 2).
At most, 2 defendant and 2 plaintiff expert witnesses testi-
fied in 3 cases. The ACS states explicitly that physician
expert witnesses should be willing to disclose the total
number of times they have testified for the plaintiff or
defendant.16

There are several limitations in this study. One limita-
tion is the inherent difficulty to define and measure ‘‘exper-
tise’’ of an expert witness. It may be helpful to obtain
information regarding how many procedures relevant to
the case the expert witness physician has performed; how-
ever, these data are not publicly available.1 Qualitative
data such as skill as a surgeon and clinician and overall
quality of patient care are other factors that contribute to
‘‘expertise’’ that cannot be evaluated. We attempted to
quantify expertise using a combination of years of experi-
ence, scholarly impact, practice setting, and subspecialty
training status.
Another limitation is the use of theWestlaw database for

legal information. Other authors have pointed out that the
cases included in the database may be only those that are
voluntarily reported by attorneys.33,34 Some out-of-court
settlements or those that are dismissed in summary judg-
ment may not be included in the publicly available federal
and state court records in theWestlaw database. Given this
limitation, however, Westlaw has been used in many prior
analyses of malpractice litigation.1,10,12,17,35 The Westlaw
database is a comprehensive legal research database that
is well known and often used by legal professionals. The
decision to use Westlaw over other online legal databases
such as the Physicians Insurance Association of America
and the National Practitioner’s database was based on its
user-friendly interface and its high-quality information,
supported by the numerous accolades it has received. In
the 2012 New York Law Journal Reader Rankings and the
2013 Best of The National Law Journal, Westlaw won in
both Online Research Provider and Online Legal Research
Vendor categories.13
587IN OPHTHALMOLOGY



The use of the Scopus database to obtain data regarding
scholarly impact is another potential limitation. Scopus
does not take into account article citations made before
1995 when calculating an author’s h-index. This would
have an effect on more senior expert witnesses, who may
have had greater productivity prior to 1995. Another point
to address is that experts with high h-indices owing to
research in a specific field, such as glaucoma, may not be
testifying solely in cases of their specialty. In the event
that a glaucoma specialist was testifying in a retinal case,
his or her opinion may not be of great value, despite having
a high h-index.

Upon comparison of ophthalmologist expert witnesses,
practitioners testifying on behalf of plaintiffs had a greater
number of years of experience, had achieved a lower schol-
arly impact, were statistically less likely to work in an aca-
demic setting, and were less likely to have pursued
subspecialty training than those who testified on behalf of
588 AMERICAN JOURNAL OF
defendants. One potential explanation for these findings
is the stigma against physicians who choose to testify on
behalf of plaintiffs. Plaintiff expert witnesses may face crit-
icism or persecution by other members of their profession.
This potential for professional ostracism may affect referral
patterns. Physicians with greater expertise, whether
through serving in an academic position or having subspe-
cialty training, may thus be discouraged to testify against
their colleagues.1 This disincentive to testify in court leads
to a ‘‘conspiracy of silence,’’ which is the refusal of physi-
cians to acknowledge publicly the negligence of another
physician.36 In general, there is still a great deal of skepti-
cism involving the ethics of expert testimony.4 Our study
revealed that the scholarly impact of expert witnesses ap-
pears to correlate with trial outcomes. Stringent policing
for appropriate expert witness testimony is necessary to
ensure that the integrity of the judicial process remains
intact.
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